In the Matter of Merchant Mariner's Docunent NO. Z-48428 and al
ot her Licenses and Docunents
| ssued to: LEOPOLD A. DURANT

DECI SI ON AND FI NAL ORDER OF THE COMIVANDANT
UNI TED STATES COAST GUARD

894
LEOPOLD A. DURANT

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations Sec.
137.11-1.

By order dated 23 May 1955, an Exam ner of the United States
Coast CGuard at San Francisco, California, suspended Merchant
Mari ners Docunent No. Z-48428 issued to Leopold A Durant upon
finding him guilty of msconduct based upon one specification
all eging in substance that while serving as Chief Steward on board
the American SS WLLI AM LUCKENBACH under authority of the docunent
above described, on or about 18 January 1955, while said vessel was
at sea he assaulted and battered by striking with his hand anot her
menber of the crew, WIIliam Johnson, Assistant Cook.

At the hearing, Appellant was given a full explanation of the
nature of the proceedings, the rights to which he was entitled and
the possible results of the hearing. Appellant was represented by
counsel of his own choice. He entered a plea of "not guilty" to
t he charge and specification preferred agai nst him

Thereupon, the Investigating Oficer made his opening
statenent and introduced in evidence the testinmony of three
witnesses and a purser's report of personal injury to a crew
menber .

I n defense, Appellant offered in evidence, on stipulation with
the Investigating Oficer, transcripts of sworn testinony given in
a prior proceeding by himand three w tnesses.

At the conclusion of the hearing, having heard the argunents
of the Investigating Oficer and Appellant's counsel and given both
parties an opportunity to submt proposed findings and concl usi ons,
t he Exam ner announced hi s decision and concl uded that the charge
and specification had been proved. He then entered the order
suspendi ng Appellant's Merchant Mariner's Docunent No. Z-48428 and
all other licenses and docunents issued to Appellant by the United
States Coast QGuard or its predecessor authority for a period of



t hr ee nont hs.

Based upon ny exam nation of the record submtted, | hereby
make the foll ow ng

FI NDI NGS OF FACT

On 18 January 1955, Appellant was serving as Chief Steward on
board the Anerican SS WLLI AM LUCKENBACH and acting under authority
of his Merchant Mariner's Docunent NO. Z-48428.

About 1800 on that date, when the ship was enroute to Kobe,
Japan, Appellant and WIIliam Johnson, Assistant Cook, becane
involved in an argument in the galley over Johnson's doing
unaut hori zed painting. Both nen were angry. Shortly after the
argunment there was a gathering in the Chief Mate's quarters to
consult the union agreenent with respect to painting.

Present in the Chief Mate's quarters were the Mate hinself,
Appel | ant, Johnson, the deck departnent delegate (Reid), and the
steward' s departnent delegate (Alison). At a nonent when the Mate
and Reid were |ooking through the union agreenment on the Mte's
desk, and when A lison was turned toward the door to go out of the
room Johnson and Appellant engaged in a scuffle. The Mate
i ntervened and separated the nen. Al nost inmediately Johnson |eft
the room The Mate, thinking that further trouble m ght devel op
followed him and found him in the Mster's room The Master
ordered the Mate to take Johnson to the Purser for treatnent of a
cut lip. The cut required three stitches.

BASES OF APPEAL

This appeal has been taken from the order inposed by the
Exam ner. Appel |l ant cont ends:

I t he evi dence does not sustain the Findings;
|1 t he Fi ndings do not sustain the O der;
1l the Order is excessive, arbitrary and unreasonabl e.
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OPI NI ON
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The finding that Appellant commtted assault and battery upon
Wl liam Johnson is based upon the opinion of the Exam ner that
Johnson was not the aggressor in the scuffle in the Mate's room but
t hat Appel |l ant was the aggressor. The testinony of the w tnesses
who were present in the room and who testified about what happened
there, is none of them saw the begi nning of the scuffle. Johnson's
testinmony concerning the scuffle is inadequate. Appel lant' s
testinony to the effect that Johnson was the aggressor was rejected
by the Exam ner.

The case is presented than that a finding as to aggression
must be an inference from proved facts. On the present state of
the record I find insufficient evidence from which such valid
i nference may be drawn. The nere rejection of Appellant's version
does not create evidence fromwhich a finding of a contrary nature
may be derived.

Johnson's testinony that Appellant struck himan unproved bl ow
at another tinme and place was rejected also by the Exam ner and
cannot be the basis for a finding that Appellant was the aggressor
in the scuffle in the Mate's room

On review of this record, | am not satisfied that it is as
conplete as it should be.

It is noted that the testinony elicited fromJohnson as to a
"scuffle” in the Mate's room canme only on cross-exam nation. The
testinony of the witnesses Reid and dlison, and of Appellant
hi msel f, was taken at a prior proceeding. It appears that little
or no enphasis in the exam nation of these w tnesses was pl aced
upon the episode in the Mate's room but rather the attention of
the parties was focussed upon other alleged assaults. |In fact, the
witness Reid was precluded from giving testinony as to what
occurred in the Mate's room because such testinony was consi dered
irrelevant to the other proceeding.

The devel opnment of the evidence concerning what the Exam ner
ultimately considered to be the critical episode was in |arge part
merely incidental to other issues which were at the tinme engagi ng
the parties. Hence, the record is inappropriate for disposition of
t he charge of m sconduct agai nst Appell ant.

VWil e the order of the Examner is not founded on substanti al
evi dence, there appears the possibility that exam nation of the
wtness Reid as to the matters on which his testinony was cut off
may be of wvital significance. It is also possible that a
re-exam nation of other witnesses with appropriate attention to the
epi sode in the Mate's room viewed in its proper perspective, nmay
produce additional evidence. I f evidence is not forthcomng to
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establish that Appellant was the aggressor in this case, either by
direct testinony or by proof of circunstances fromwhich a valid
i nference may be drawn, the Exam ner should dism ss the charge and
speci fication.

ORDER

The Order of the Exam ner dated at San Francisco, California,
on 23 May 1955 is VACATED. The ultimate finding or conclusion that
t he specification was proved is REVERSED. The case is REMANDED to
t he Exam ner for further proceedi ngs not inconsistent herewth.

J. A Hirshfreed
Rear Admiral, United States Coast CGuard
Acti ng Commandant

Dat ed at Washington, D. C., this 22nd day of My, 1956.



